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PSR16/014 M386/12 

RESIDENTIAL ACCOMMODATION UNITS (33) AND GENERAL STORE 

LOTS 26, 28 AND 30 WHARF ROAD, BATEMANS BAY 

 

Argument for removal of conditions 20 and 70 of the development consent 

The Disability (Access to Premises - Buildings) Standards 2010 (the Premises Standards) was 

introduced by the Federal Government and commenced on 1 May 2011. The purpose of the 

standards is to: 

1. Provide for equitable and dignified access to new buildings and those areas of existing buildings 

that undergo renovation or upgrade that requires a building approval, and 

2. Provide greater certainty to those involved in the design, construction, certification and 

management of buildings in relation to the level of access required in the buildings covered by 

the Premises Standards. 

The Premises Standards specify a nationally applicable set of Performance Requirements in 

providing non-discriminatory access to, and use of, those buildings and areas of buildings to which 

they apply and provide technical Deemed-to-Satisfy Provisions for these Performance Requirements.  

One of the main objectives behind developing the Premises Standards was to develop a single set of 

design and construction requirements covering access to new buildings and upgrades to existing 

buildings. 

The Building Code of Australia (BCA) has been amended so it is consistent with the Premises 

Standards. NSW building laws and regulations have also been amended to ensure administrative 

provisions of the Premises Standards are also consistent as far as possible. 

Access to private residences (Class 1a buildings) is not covered by the Premises Standards, that is, 

there are no requirements to make these buildings accessible. 

The requirements set out in Clause 4.6 of Council’s Residential Zones DCP for 25% of units to comply 

with AS4299 – Adaptable Housing is therefore more onerous than the Premises Standards. However, 

this policy stance does not have to be accepted by Councillors as stated in the conclusion to the 

report being considered today: 

“…..there is possible merit in reducing the number of units that need to comply with AS4299 due to 

the BCA classification and flooding issues.” 

Council, if it is of a mind to do so, may depart from the adopted policy position contained in the 

Residential Zones Development Control Plan. 

Section 74BA of the Environmental Planning and Assessment Act 1979 (EP and A Act) states that the 

principal purpose of a development control plan is to provide guidance on the following matters to 



the persons proposing to carry out development ………… and to the consent authority for any such 

development: 

a) giving effect to the aims of any environmental planning instrument that applies to the 

development, 

b) facilitating development that is permissible under any such instrument, 

c) achieving the objectives of land zones under any such instrument. 

Section 74C (5) of the EP and A Act provides that a provision of a development control plan 

(whenever made) has no effect to the extent that: 

a) it is the same or substantially the same as a provision of an environmental planning 

instrument applying to the same land, or 

b) it is inconsistent or incompatible with a provision of any such instrument. 

We would argue that the requirement to provide adaptable housing is inconsistent with the aims of 

the Eurobodalla Local Environmental Plan 2012 (LEP) as set out in Clause 1.2 of the LEP. 

Further, Section 79C (3A)(c) of the EP & A Act requires that where a development control plan 

contains provisions that relate to the development that is the subject of a development application, 

the consent authority may consider those provisions only in connection with the assessment of that 

development application. The report before Council today specifically draws attention to other 

developments applications with regard to compliance with the AS4299 provisions of the DCP. 

Drawing Council to consider other development applications is clearly an error in law and would see 

any decision made on that basis set aside by the Land and Environment Court. 

 

Recommendation 

On the basis of the above argument we recommend that Council delete conditions 20 and 70 from 

the development consent. 

 




